Chapter 5.05

REGULATION AND FRANCHISING OF UTILITIES
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5.05.010
Purpose, policy, scope and definitions.  

A.
Purpose and policy.  It is the policy of the City of Mosier that the public rights-of-way (generally streets, roads, highways and publicly held utility easements) an other city owned land are held, maintained, used and regulated for public use in a way that promotes and protects the public health, safety and welfare.  It is in the public interest to allow utilities, common carriers and service providers to use the public rights-of-way and other city owned land to place their facilities and equipment on, under and over, but only so that the long-term public use of the rights-of-way and other public land is preserved.  In exchange for being allowed to use the public rights-of-way and public land for the placement of lines and facilities, all utilities, common carriers and service providers shall adhere to certain minimum service standards, certain use, maintenance and repair standards that limit damage to street surfaces, and shall pay to the city fees sufficient to compensate the city for use of the public rights-of-way and to ensure that the city is able to repair and maintain the streets for their designed public purposes.  It is also the city’s policy to limit the number, size and amount of utility facilities constructed in the public right-of-way so as to preserve the primary public use of those rights-of-way.  The city reserves the right to require utilities to over-size certain facilities so as to facilitate joint use of those facilities by a second or third utility or to accommodate city wires and infrastructure.  This chapter is not intended to serve as, or to create, barriers to utilities or their services but instead to establish the scope of the city’s authority to regulate use of the public rights-of-way and obtain reasonable compensation for that use by utilities and service providers.  

B.
Scope and applicability.  This chapter shall apply to all public utilities, as defined in ORS 757.005, all municipal utilities, and to any company or other entity providing cable television or video programming, local or long-distance telephone or telecommunications including internet services over wires or fiber optic lines.  This chapter shall also apply to any such entity that installs, maintains or uses any wires, cables, fiber optic lines, poles, antennas, transmitters, receivers, switches or other equipment in, under or over the public rights-of-way or other public land, regardless of whether the entity derives any gross revenues from, or has any customers in, the city.  This chapter also applies to any public service provider that uses the rights-of-way to provide regularly scheduled services to properties in the city, such as the collection of household solid waste and recyclable materials.  The city may, at its discretion, require a utility to enter into an agreement (franchise agreement) allowing and governing the utility’s use of the public rights-of-way and other publicly owned land within the city.  Franchise agreements may include any or all of the provisions described in this chapter, or additional/other provisions.

C.
Definitions.  For purposes of this chapter, the following terms shall have the following meanings:

1.  “City” means the City of Mosier, Oregon and all areas within its corporate boundaries as may be modified or expanded in the future.

2. “Council” means the Mosier City Council.

3. “Facilities” includes all wires, cables, fiber optic lines, poles, antennas, transmitters, receivers, switches or other equipment located on, over, or under the public right-of-way within the city.

4. “Gross revenue” means revenues received or derived by utilities from operations within the city less net uncollectibles.  Gross revenues of gas and electric utilities shall include revenues from the user, rental or lease of water heating equipment.  Gross revenues shall not include proceeds from the sale of bonds, mortgages or other evidence of indebtedness, securities or stocks, sales at wholesale by one public utility to another when the utility purchasing the service is not the ultimate consumer, revenue from joint pole use, or revenue paid directly by the United State of America or any of its agencies.  Gross revenues of telephone utilities means revenues derived from exchange access services as defined in ORS 401.710 less net uncollectibles and revenue paid directly by the Unit State of America or any of its agencies.  

5. “Public place” includes any city-owned park, place, or grounds within the city that is open to the public but does not include the public right-of-way, a street or bridge.

6. “Right-of-way” includes all streets, alleys, avenues, roads, boulevards and highways within the city that are owned by, or dedicated to, a governmental entity for public use.

7. “Utility” includes every public utility as defined in ORS 757.005 as amended, any corporation, person or other entity providing cable television, video programming, telephone or telecommunication services over wires in the city.  Utility also includes any business that installs, maintains or uses any facility in, under or over the public rights-of-way, regardless of whether the entity derives any gross revenues from, or has any customers in, the city.  This chapter also applies to any public service provider that uses the rights-of-way to provide regularly scheduled services to properties in the City, such as the collection of household solid waste and recyclable materials.  For purposes of this chapter, all entities that are subject to this chapter shall be referred to as a “utility.”

5.05.015
Utility tax levied and franchise fee authorized.   A utility tax is hereby levied upon the every utility that uses the public rights-of-way in the city.  Alternatively, the city may impose a franchise fee on any utility that uses the public rights-of-way as compensation to the city for use of the public rights-of-way.  The tax or franchise fee shall be no greater than 7% of gross revenues derived from the utility’s business in the city, unless a different rate is required or allowed by state or federal law.  In addition, the city may impose a per lineal foot tax or franchise fee on utilities that own or maintain wires or fiber optic cables in the city, to which there are no service connections within the city.  The city may, but is not required to, impose this tax or franchise fee on municipal utilities, such as public water and sanitary sewer service, doing business in the city and using public rights-of-way for pipes, conduits, pumps and other equipment and facilities.

5.05.020 
Reporting of revenues and payment of tax.   Unless a different reporting system is provided for in a franchise agreement, on the 20th day of each month each utility that is subject to this chapter shall report to the city recorder on forms provided or approved by the city recorder the amount of tax imposed under this chapter for the preceding month.  The city recorder may require the inclusion in such reports of such detailed information as it determines to be reasonably necessary to verify the accuracy and completeness of the report and to assist the council in managing and budgeting city finances.  Each monthly report required by this section shall be accompanied by payment in full of the utility tax for the preceding month.  Each monthly report required by this section shall be signed by an officer of the reporting utility who shall certify under oath that he or she is the officer responsible for the accuracy and completeness of the report and that the report is accurate and complete to the best of his or her knowledge.

5.05.025 
Audit.   The City Council or its designated representatives shall have complete access after reasonable notice to all records relating to every utility business that is subject to this chapter whenever those records are kept for the purpose of auditing whether the true and complete amount of revenue and tax have been reported and paid.  Whenever an audit shows that less than the true and complete revenue and tax have been reported or paid, the reasonable cost of the audit shall be borne by the utility in question that failed to report or pay the full tax or fee.  

5.05.030 
Delinquent tax and interest thereon.   Whenever a utility subject to tax under this chapter pays any amount of tax after the due date as provided in §5.05.020, the unpaid tax shall accumulate compound interest at the rate of 1% per month from the due date until paid.  If the failure to pay the full tax when due is determined to be a willful attempt to avoid payment of tax, there shall be assessed, in addition to the tax and interest, a penalty of 25% of the unpaid tax. 

5.05.035 
Crediting of revenues.   All revenues from the tax provided by this ordinance shall be deposited in and credited to the general fund of the city.  

5.05.040 
Use public rights-of-way and public places.   No utility subject to this chapter may use or occupy any public right-of-way, bridge or public place with any facility unless it has first obtained the permission of the city for that use or occupation and the utility complies with any special conditions the city may impose on such use or occupation, including the execution of a franchise agreement with the city.

5.05.045 
Public works and improvements; the city’s prior right.   The city reserves the right to:

A.
Construct, install, maintain, and operate any public improvement, work, or facility within the public right-of-way or in any public place.

B.
Do any work that the city may find desirable on, over, or under any public right-of-way, bridge or public place.

C.
Vacate, alter, or close any public right-of-way, bridge or public place, is prior and superior to the permission to use and occupy public streets and places under this ordinance. 

5.050.050 
Safety standards and work specifications.

A.
All facilities of a utility subject to this chapter shall at all times be installed, constructed, maintained and operated in a safe and workmanlike manner, including proper public safety measures such as traffic control, etc.

B.
The location, construction, extension, installation, maintenance, removal, and relocation of the facilities of the utility shall conform to:

1. The requirements of state and federal statues, and regulations adopted pursuant thereto, in force at the time of such work;

2. All applicable city design and constructions standards, regulations and requirements;

3. Any conditions imposed on any Right-of-way or other city permit issued to the utility for the work.  

C.
For the purpose of carrying out this section, the city may impose any specifications and other requirements relating to the utility’s work on its facilities as the city deems necessary or convenient for public safety or the orderly development of the city.   The city may amend and add to such specifications from time to time.  

5.050.055
Control of construction

A.
It shall be unlawful for any utility to install any facility, construct any improvement, excavate or cut into the public right-of-way without first obtaining a Right-of-way Permit for that work pursuant to MMC Chapter 8.05 after following the requirements for obtaining such a permit. 

B.
The city reserve the right to determine the location of any construction, extension, or relocation of any of the facilities of the utility, and the utility shall not continue with any construction, extension, or relocation of any of its service facilities upon notification by the city that the city disapproves of the location.

C.
If required by the city, the utility shall file with the city maps showing the location of any construction, extension or relocation of any of the service facilities of the utility and shall obtain from the city approval of the location and plans prior to commencement of the work.  The city may require the utility to obtain the city’s consent before commencing the construction, extension, or relocation of any of its service facilities.

5.050.060
Street excavation and restorations.

A.
Subject to the provisions of this chapter, a utility subject to this chapter may make necessary excavations for the purpose of installing, maintaining, and operating its facilities.  Except in emergencies, prior to making an excavation in the public right-of-way, the utility shall obtain from the city approval of the excavation and of its location.

B.
Except as provided in subsection (C) of this section, any utility that makes or causes to be made any excavation shall promptly restore the affected portion of the right-of-way or public place to the same condition as it was prior to the excavation.  The restoration shall be done in strict compliance with the city specifications, requirements, and regulations in effect at the time of the restoration.  If the utility fails to restore promptly the affected portion of the right-of-way or public place to the same condition it was prior to the excavation, the city may make the restoration, and the cost of making the restoration, including the cost of inspection, supervision, and administration, shall be paid by the utility.

C.
The city may require that any excavation made by the utility on any right-of-way or public place be filled and the surface replaced by the city, and that the reasonable cost thereof, including the cost of inspection, supervision, and administration, shall be paid the utility.

5.050.065
Location and relocation of facilities
A.
All facilities of the utility shall be placed so they do not interfere unreasonably with the city’s and the public’s use of the right-of-way and public places and in accordance with any specifications adopted by the city governing the location of facilities.

B.
The city may require a utility to move or relocate any of its facilities whenever:

1.   The movement or relocation is necessary for the public convenience or safety.

2.   The city finds the movement or relocations necessary for the construction, installation, or maintenance of any public work or improvement, including works, and improvements by the state or other public agencies.   

C.
The utility shall bear the expense of moving or relocating of its facilities as may be required under this section.  If the utility fails to comply with any requirement of the city made pursuant to this section, within a reasonable time established by the city, the city may remove or relocate the facilities and assess its reasonable expenses on the utility, and the utility shall be obligated to pay those reasonable expenses.

5.05.070
Rearrangement of facilities to permit movement of buildings

A.
Upon 15 days written notice from any person desiring to move a building or other large object over, onto or off of a right-of-way or public place, the utility shall temporarily raise, lower, or remove its facilities located on the right-of-way or public place when necessary to permit safe passage of the building or other object.  The raising, lowering or removal of the utility’s facilities shall be in accordance with all applicable ordinances and regulations of the city.

B.
The notice required by this section shall include a copy of the Right-of-way Permit issued by the city under MMC chapter 8.05, and the holder of the permit shall be liable for the utility’s reasonable expenses incurred in moving or relocating the facilities.

C.
Before relocating or rearranging its facilities, the utility may require the person seeking the temporary rearrangement to deposit cash or a financial guarantee adequate to secure payment of the utility’s estimated reasonable cost of the rearrangement.

5.05.075
Oversizing of facilities and joint use by another utility

A.
In an effort to reduce the number of poles and other obstructions in the right-of-way and to reduce the number of street cuts to install underground facilities, the city reserves the right to require utilities to oversize their facilities (poles and underground conduits) to accommodate the lines and facilities of a second or third utility or those of the city.  If, in the judgment of the city, it is impractical or undesirable to permit erection of aerial supports or construction of an underground conduit system by a utility and aerial supports or underground conduits have already been installed by another utility, the city may require the first utility to allow the second utility to use its facilities, as the city finds reasonably available and practicable.

B.
If, in the city’s judgment it is impractical or undesirable to permit erection of poles the installation of underground conduits by one utility where another utility has those facilities in place or the authority at the time to construct poles or conduits in the public right-of-way or a public place, the city may require the two utilities to share poles and/or conduits for their respective facilities and share the costs.

C.
The two utilities shall use such facilities in common under such terms and conditions as they may agree upon, including terms and conditions relating to the sharing of costs incident to the common use.  If the two utilities fail to agree on terms and conditions within a reasonable time, the facilities shall be used in common under such terms and conditions as the city determines to be just and reasonable.  In fixing those terms and conditions, the city may require each user to install and maintain standards, devices, and equipment reasonably necessary to protect the equipment of the other users from damage and public from injury arising from such joint use.

D.
The city will not require joint use of poles and conduits if to do so will result in any substantial detriment to the service rendered by either utility, or violate state or federal safety requirements.

5.05.080
Trimming of trees

A.
With the prior consent of the city, a utility may, at its own expense, trim trees that overhang the public right-of-way or public places in the manner and to the extent necessary to give adequate clearance and safety for its facilities.  All trimming shall be conducted in strict conformance with any restrictions the city may impose or regulations the city may adopt.

B.
If circumstances warrant, the city may require that any tree trimming necessary to provide adequate clearance and safety for the utility’s facilities be performed by city personnel, and that the cost thereof, including the cost of inspection, supervision, and administration shall be paid by the utility. 

5.05.085
Use of facilities by the City of Mosier


A.
As a condition to the use, installation and maintenance of structures and installations upon, within or under the right-of-way and public places by a utility, the city shall have the right and privilege to install or affix and maintain wires and equipment for municipal purposes upon the structures and installations, including underground conduits, of the utility.  For the purposes of this section, the term “municipal purposes” means all municipal purposes except providing telephone communications service to the public and includes, but is not limited to, the use of structure and installations for:

1.   Fire, police, and water department wires and equipment.

2.   Municipal interdepartmental telecommunications and traffic signal systems.

3.   Municipal fire alarm and police and traffic signals, signs, and equipment.

B.
The city shall install, affix, maintain, and operate its wires and equipment at its own expense in accordance with the requirements of state and federal law, and regulations adopted pursuant thereto, and in accordance with good engineering practice and safety standards.  The wires and equipment of the city shall be subject to interference by the utility only when necessary for the utility’s maintenance, operation or repair of its facilities.

C.
The city shall install, affix, maintain, and operate its wires and equipment in such a manner as not to impose any undue additional expense upon the utility, or unduly interfere with the safe and convenient use and maintenance by the utility of its structures and installations.

5.05.090
Utility to supply maps on request.   The utility shall maintain on file, at an office in Oregon, maps and operational data pertaining to its operations in the city.  The city may inspect the maps and data at any time during business hours.  If requested so to do, the utility shall furnish to the city, without charge and within a reasonable time, maps showing the location of the service facilities of the utility in specified areas of the city. 

5.05.095
Indemnification and defense of suits against the city

A.
A utility shall indemnify, hold harmless, protect and defend the city, its officers, employees, and agents against any claim for injury or damage and all loss, liability, cost or expense, including court costs and attorney’s fees, arising from or resulting, directly or indirectly, from the utility’s occupation or use of the public rights-of-way and public places under this chapter or a franchise, regardless of any actual or claimed concurring, contributing, or joint negligence of the city or its officers, employees or agents.  However, if the claim, loss, liability, cost, or expense is the result of the sole negligence of the city, the utility not being guilty of concurring, or joint negligence, this subsection shall not require the utility to indemnify, protect or defend the city or its officers, employees and agents.  

B.
If any action is brought against the city for any claim or loss growing out of or resulting, directly or indirectly, from the occupation and use of the public rights-of-way or public places by the utility, the city may notify the utility and require it to appear and defend the action along or with the city.  If the utility is required to appear and defend the action and fails so to do, the city may permit judgment to be entered by default or confess judgment against the city without trail, and the utility shall full indemnify the city or satisfy the judgment promptly.  The liability of the city and the amount of the damages shall not be questioned by the utility when called upon to indemnify the city or satisfy the judgment. 

C.
Subsection (A) of this section does not apply where the utility has been required to surrender control over an excavation in the public right-of-way or public place, and the city has assumed the responsibility of restoring the excavation and has taken over control thereof, unless the utility is guilty of concurring, contributing or joint negligence.

5.05.100
Termination of utility’s use.   Upon the willful failure of a utility, after 30 days notice and demand in writing to perform promptly and completely each and every term, condition, or obligation imposed upon the utility under this chapter, the city may, at its option and in its sole discretion, by ordinance or resolution, terminate the utility’s use of part or all of the public rights-of-way or public places in the city. 

5.05.105
Enforcement and penalty.   Any utility that violates any requirement of this chapter or any franchise agreement shall be subject to civil enforcement pursuant to MMC chapter 2.10 and shall be subject to a fine of up to $500 per violation.  Every day that a violation exists shall constitute a separate, citable violation, each of which shall be subject to this fine.

5.05.110
Severability.   If any part of this ordinance is determined by a court of competent jurisdiction to be unconstitutional or unlawful, the remaining parts shall remain in full force and effect and shall be interpreted in a manner consistent with applicable law.

5.05.115
Effective date and implementation.  This chapter applies to all revenues earned or billed by a utility engaging in business in the city on or after _____________. 2009.  Upon each occasion when land is annexed to the City of Mosier on or after this date, revenues derived within the newly annexed area shall first be subject to tax during the first monthly billing period for utility service beginning after the annexation is completed by filing the abstract of annexation with the Secretary of State.

